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» Gafta has its roots going back
to 1878

» 2000 member companies in
100 countries around the world

» 6 key services for its members
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Gafta has approximately 80 standard forms of contract.

All are ‘template contracts’, all based on English Law, and
all are free to access.

The majority are shipment contracts on CIF or FOB terms,
although we do have a few relating to inland waterways
(barges) and rail (Ukraine).

Incoterms excluded and all contracts overseen by Gafta’s
International Contracts Committee.
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e Anyone who incorporates a Gafta contract into their own

contract, also incorporates Gafta Arbitration rules 125, unless
they specifically exclude it.

e They also automatically incorporate a number of other rules,

e.g. Gafta weighing rules, sampling rules, insurance rules, use of
the Approved Registers and SOGA 1979 etc.

e Please read your contracts and ask if you don’t understand
anything!
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e English Law is different to other jurisdictions, especially civil law
jurisdictions.

e Commodity contracts do not need to be in writing, or signed or
stamped, to be valid.

e Contracts for the sale and purchase of commodities can be entered
into verbally (in person, over the phone) or via other methods e.g.
WhatsApp, WeChat etc. This can mean that sometimes people are
surprised to be told they have entered into a validly binding contract!
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Using Contracts to Mitigate Risk

* Bespoke clauses to address changes in legislation e.g. EUDR

» Existing clauses already deal with changes in import/export taxes,
Force Majeure etc. Make sure you understand what they say

* |f you are worried that something may happen (especially in a long-
term contract) then agree a clause in your contract with your
counterparty e.g. price review clause, sanctions clause etc.




Innovation & Risk (1)

e Growing use of e-documents (e-B/L, e-certificates of origin and
quality etc.) and processes can reduce costs and improve speed,
traceability, and sustainable practices.

* Secure environment and increased acceptance by other
stakeholders e.g. Banks

G i
Prnmotﬁemalnna trade



Innovation & Risk (2)

* Gaftaisinvolved in a number of international working groups-

IPPC e-phyto IAG working group, via IGTC
|CC digital standards initiative
UNCITRAL working group on negotiable cargo documents

Increasing acceptance by different jurisdictions e.g. England &Wales,
France, Singapore of e-documents

Growth in electronic platforms for trading both at pre-contract and
execution stages

Gafta optional clause 131 on recognition of e-docs




Innovation & Risk (3)

However... there are also additional risks with innovative
technologies and communication.

* Use of Al (disclosure, security, copyright, validity of evidence)

* Use of rapid new technologies to trade and contract e.g.
WhatsApp, WeChat etc
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Can an emoji form the basis of a contract?

Sometimes WhatsApp (or text messaging) are used to negotiate
and conclude contracts - are emojis sufficient?

| can offer 10k mt Ukrainian corn at
$200PMT

RS
il

Is there a contract?
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Be aware! “Yes” or “Great” or “Okay ”?

* Ability to gather/provide evidence
could be impacted through deletion

of messages “Yes” or “Got it”?

* Impact of custom and practice? T i

“Yes” or “Ok” or

“In your prayers ”?




What about GIFs and Memes?

Fake Chat App A

last seen: today at 11:13
| can offer 15k mt Argentinian barley at $220
20k mt Russian Wheat for $193 PMT? PMT

© Typeames: B
Is there a contract? Ggy’}a
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Best Practice:

Always follow up with an email, especially if you have negotiated
orally, to confirm.

Always explicitly set out the Arbitration forum in the event of a
dispute e.g Gafta Arbitration 125.

Do not change the domicile clause.

There is a difference between what is necessary under English Law
for a contract to be valid, and what might be required in another
country for enforcement of an award — check first!
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Practical Contracting Tips:

|s your counterparty a Gafta Member?
Are they on the Gafta Defaulters’ List?
Are they based in NY Convention contracting party country?

Do you know who they are/are they part of a larger group/Do you
have their correct name?

Do you know what their home country requires for contracts to be
valid and therefore enforceable?




Disputes

Only parties to a Gafta, ANEC or GPC contract can use Gafta Arbitration,
unless you and your counterparty agree afterwards to use Gafta Arbitration.

You cannot ‘get out’ of using Gafta Arbitration if you have used a Gafta
contract. Neither ignorance, a refusal to get involved, or an appeal to Courts
outside England will help you.

Gafta deal with anywhere between 300-1000 Arbitration cases a year. An
average case is worth $1m, but we have had recent cases worth as much as
$52m.

Gafta Arbitration is comparatively quick (compared to the English Courts) c. 7
months, and comparatively cheap. The average fee for a first tier arbitration,
regardless of quantum is c.£13K. This includes Gafta’s fees and those of the
three arbitrators.




Gafta Arbitration

Rules 125 and 126, although 125 is used predominantly
Two stage process including option of an appeal
Awards are confidential

Awards are generally upheld, but various options for enforcement
via Gafta and/or member Law Firms




Questions?
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